BEFORE THE
POLLUTION CONTROL HEARINGS BEOARD
STATE OF WASHINGTON

IN THE MATTER OF
QUEEN CITY SHEET METAL
IAND ROOFING, INC.,

Appellant, PCHB No. 78-245

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW

AND ORDER

Ve

PUGET SOUND AIR POLLUTION
CONTROL AGENCY,

Respondent.
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This matter, the appeal from the issuance of two $250 civil

[
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penalties for the alleged violation of Regulation I, came before

[
|

the Pollution Control Hearings Board, Dave J. Mooney, Chairman,

-
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and Chris Smith, Member, at a formal hearing on January 12, 1979,

-
w

in Seattle, Washington. Hearing examiner Nancy E. Curington presided.
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Appellant appeared by Jerry Puetz and Oscar W. Puetz, part owners;
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respondent was represented by its attorney, Keith D. McGoffin. Reporter
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Susan Cookman recorded the proceedings.

Witnesses were sworn and testified. Exhibits were examined. Fron

—
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testimony heard and exhibits examined, the Pollution Control Hearings
Board makes these
FINDINGS OF FACT
I
Respondent, pursuant to RCW 43.21B.260, has filed with this Board
a certified copy of 1ts Regulation I containing respondent's regulations
and amendments thereto, of which official notice is taken.
i1
On October 6, 1978 at approximately 1:30 p.m., respondent's
inspector, in response to a complaint, visited the corner of Third
and Jefferson Streets in downtown Seattle. He observed appellant's
roofing operations at the Morrison Hotel consisting in part of a kettle
used to heat asphalt, on the sidewalk beside the hotel. Respondent's
inspector took movies of an emission from the kettle, and recorded an
opacity of 30-100% for six of six minutes. The 1id of the kettle
was open one minute, during which time the opacity was 100%. As
a result, appellant was 1ssued Notice of Violation No. 15453 of
Section 9.03(b) (2) of Regulation I (R-5), for which a $250 civil
penalty was subsequently assessed (Notice of Civil Penalty No. 4023)
(R-6) .
ITT
On October 17, 1978 at approximately 3:00 p.m., respondent's
inspector again visited the site, to conduct a follow-up inspection.
He took three photographs and recorded an opacity of 100% from
appellant's kettle for six of six minutes. The lid of the kettle
was open for the entire period, while a workman swept the pavement

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 2
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around the kettle. As a result, appellant was issued Notice of Violation
No. 15461 of Section 9.03(b) (2} of Regulation I (R-10), for which a
$250 civil penalty was subsequently assessed (Notice of Civil Penalty
No. 4034) (R-11).
Iv

The construction site has been designated by the Seattle Fire
Department as Fire Zone 2, which carries with it a prohibition on
the use of asphalt tankers. Appellant received a permit to operate
a kettle, after inspection by the fire department. Respondent's
witness testified that a "smokeless pot" which in normal operation
is capable of meeting the emission standards of Regulation I, is
available for use in such areas. Appellant was unaware of such
equipment, and will further explore its availability with the agency.

\'/

Section 92.03(b) {(2) of respondent's Regulation I makes it unlawful
for any person to cause or allow the emission of an air contaminant for
a period totaling more than three minutes in any one hour which 1s of
an opacity equal to or greater than 20%.

Section 3.29 provides for a civil penalty of up to $250 per day
for each violation of Regulation I.

VI

Any Conclusion of Law which should be deemed a Finding of Fact is
hereby adopted as such.

From these Findings the Board comes to these

CONCLUSIONS OF LAW
I

Appellant contends that the films and photographs taken by

FINAL FINDINGS OF FACT,
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resoondent's inspector should not have been taken without prior
notification. We assume the appellant's arguments to be based upon
the due process provisions of the Washington and the United States

Constitutions. Referring to Chemithon Corp. v. Puset Sound Air

Pollution Control Agency, 19 Wn. App. 689 (1978), we note that the

court stated, "To establish a violation of PSAPCA regulations by
observations of smoke emissions from a public area without prior
notice to the operator of the plant does not violate the due process
clause of the Washington State Constitutaon, Article 1, Section 3."
19 Wn. App. at 696. Conseguently, we find that the appellant's arguments
have no merit.
I1
On October 6, 1978, appellant violated Section 9.03(b) (2) by
causing the emission of white smoke which exceeded the limits
established by the regulations. The $250 civil penalty is reduced
to $100, which amount 1s a more appropriate penalty under the
circumstances of this event.
IIT
On October 17, 1978, appellant violated Section 9.03(b) (2) by
causing the emission of white smoke which exceeded the limits established
by the regulations. The $250 civil penalty is affirmed i1in 1ts entirety.
IV
Any Finding of Fact which should be deemed a Conclusion of Law
1s hereby adopted as such.
From these Conclusions the Pollution Control Hearings Board
makes thas
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ORDER
The $250 caivil penalty resulting from the Notice of Violation No.
15453 1s reduced to $100 and affirmed. The $250 civil penalty resulting
from Notice of Violation No. 15461 is affirmed.

L
DATED this éz-' day of February, 1979.
POLLITION CONTROL HEARINGS BOARD

C S SMITH, Member

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW
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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

IN THE MATTER OF

TOWN OF CATHLAMET,
Appellant, PCHB Nos. 78-249 and 78-265

FINAL FINDINGS OF FACT,

CONCLUSIONS OF LAW
AND ORDER

v.

SOUTHWEST AIR POLLUTION
CONTROL AUTHORITY,

Respondent.

L T L e

This matter, the appeal of two $250 civil penalties for outdoor
burning allegedly in violation of respondent's Section 4.01 of
Regulation I came before the Pollution Control Hearings Board on
March 8, 1979 in Longview, Washington. Hearing examiner William
A. Harraison presided alone. Appellant was represented by its
attorney, Fred A. Johnson. Respondent was represented by its attorney,
James D. Ladley. Olympia reporter Jennifer J. Roland recorded the
proceedings. Respondent elected a formal hearing pursuant to RCW 43.21B.23

Witnesses were sworn and testified. Exhibits were examined.
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1 The Board having read the transcript of the proceedings, having

2 | examined the exhibits, having considered the records and files herein

3 |and having reviewed the Proposed Findings of Fact, Conclusiors of Law
4 | and Order of the Presiding OfZficer; and

3 The Board having received Exceptions to said Proposed Findings

6 | of Fact, Conclusions of Law and Order from the appellant, Town of

7 |cathlamet, on Aprail 10, 1979, and having considered and denied

8 | appellant's Exceptions, the Board makes these

9 FINDINGS QOF FACT

10 I

11 Respondent, pursuant to RCW 43.21B.260, has filed with this

12 | Board a certified copy of its Regulation I containing respondent's

13 | regulations and amendments thereto of which official notice is taken.
14 II

15 Appellant, Town of Cathlamet, owns a parcel of land cormonly

16 | xnown as the town dump. This 1s a dumping site for refuse from both
17 | the Town and eastern Wahkiakum County.

18 The appellant has entered into a contract with one Stanley

19 Sanitary Service under which Stanley:

20 . . . shall supervise and maintain the city

. durp, or other place provided for the disposal
<1 of such materials, maintaining the same 1n

, good condition at all times . . . . (Paragraph
P 9, p. 2 of the contract entered into June 1972,

Exhibit a-3).

2% | The contract also gives Stanley the right to collect fees fror mwembers

na
ot

of the public who bring refuse to the town durp and to collec: garbage

]
[=5]

in the Town of Cathlame:t i1n return for a fee from the reside-ts.

1o
-1

FI'.AL TINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 2
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On October 9, 1978 at 12:03 p.r. respondent's 1inspector, while
on route to an air guality monitoring station, saw "billows of white
smoke" arising from the town dump. He saw no one at the scene and
did not enter the dump site. Rather, he went to the Cathlamet Town
Hall and issued a Field Notice of Violation to the Town Clerk, requesting
that the fire be extinguished. The smoke impaired the inspector's
driving visibility while in Cathlamet and continued without interruption
from his first observation until his departure after issuing the
Field Notice of Violation.

On November 14, 1978, respondent dispatched another inspector
to observe the same site. Arriving at 10:45 a.m. the inspector
observed a fire with smoke and visible orange flame which
emanated from a pile of garbage and refuse some twenty feet in
diameter and located within the town dump. Although he had no
search warrant, the inspector observed an open roadway leading into
the dump, saw no watchman and proceded to enter the dump. There he
talked with persons, identity unknown, and ascertained that no one
from the Town was present on the site. He therefore also drove to
the Town Hall in Cathlamet, and i1ssued a Field Notice of Violation
to the Town Clerk, requesting that the fire be immediately extinguished.
At 9:30 a.m. the following day, November 15, 1978, the fire was still
smoldering and smoking,

Respondent did not 1issue any psrmit for the fire on either
October 9 or November 14, 1978, and both were probably ignited by
spontaneous conmbustion.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 3
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1 Appellant later received two Notices of Violation each assessing

ED

a civil penalty of $250, total $500. From these, appellant appeals.
3 IV

4 There 1s a lengthly praior record of refuse fires in the

5 |Cathlamet Town Dump. Respondent has i1issued field notices of

6 |violation to the appellant, concerning such fires, on the following

7 | dates:
8 1. March 25, 1971
2. March 16, 1973
9 3. July 6, 1976
4, July 9, 1976
10 5. July 12, 1976
6. July 23, 1976
11 7. June 29, 1977
8. November 23, 1977
12 9, FPebruary 23, 1978
10. June 23, 1978
13

14 | In response to this situation, the appellant has provided a cable

15 | and padlock across the dump entry road in an attempt to limit those

16 | times when the public 1s admitted to the dump. The appellant has

17 lalso applied to respondent for a variance to allow open burning at

18 | the town dump, which variance was not granted. Presently, the appellant
19 | 1s working with the Cowlitz-Wahkiakum Governmental Conference to

20 |develop a Solid Waste Plan. This Plan 1s scheduled for completion

21 j1n early 1980 and may eventually result in closure of the present

22 itown dump. Efforts to locate a sanitary landfill are hampered, however,
22 by the fact that, according to the Governmental Conrference, 95% of

2' the so1l in eastern Wahkiakum County 1s unsuitable for such a

25 (1 landfill due to the soil's leaching characteristics. It may prove

20 | feasible to haul Wahkiakum County refuse to a Cowl:-tz County sanitary

T IFINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 4
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The Board of Wahkiakum County Commiss:ionars signed a written
resolution, effective April 15, 1968, activating the respondent's
air pollution control authority within Wahkiakum County and all the
cities and town within 21ts boundaries. This written resolution was
prepared and presented by the Prosecuting Attorney for Wahkiakum
County, 1s attested by the County Auditor, and a certified copy was
duly filed, on April 16, 1968, in the Office of the Secretary of
State in Olympia.

This written resolution states that the Board of Wahkiakum
County Commissioners gave due consideration to existing and future
air pollution problems and found that city or town ordinances and
county resolutions were then 1nadequate to prevent or control air
pollution. The resolution further states that the Board of
Wahkiakum County Commissioners conducted a public hearing on
April 8, 1968 in accordance with the then prevailing rule on public
meetings, chapter 42.32 RCW. Respondent exercises control of air
pollution in Wahkiakum County in reliance upon this document.

The actual minutes of the Apral 8, 1968, special meeting of the
Bocard of Wahkiakum County Commissioners make no mention of air

polliution.

VI
Any Conclusion of Law which should be deemed a Finding of

Fact 15 hereby adopted as such.

From these Findings, the Pollution Control Hearings Board comes

FINAL FINDINGS OF FACT,
COUCLUSIONS OF LAW AliD ORDER 5
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1 | to these

COIICLUSICNS OF LAV

I

Respondent's rule on open burning, Section 4.01 of Regulaticn

Open

which was cited 1n the Notices of Viclation, provides:

Fires: No person shall ignite, cause to

be i1gnited, permit to be ignited, or suffer, allow,
or maintain any open fire within the jurisdiction
of the Authority, except as provided in this
Regulation.

(a)

The following fires are excepted from

provisions of this regulation:

(b)

27 | PINAL FIADINGS
OF FACT,
CONCLUSIONS OF LAW

% F No 9978 A

AMD ORDER

(1) PFires set only for recreational
purposes and cooking of food for human
consumption, provided no nuisance is
created.

(2) Any fire specifically exempt under
Section 42, of Chapter 238, RCW 70.94.250.

Open burning may be done under permit:

(1) Application for burning permits shall
be on forms provided by the local fire
department.

(2) No permit shall be 1ssued unless the
Control Officer 1s satisfied that:

(1) No practical alternate method as
avallable for the disposal of the
material to be burned.

(L1} No salvage operation by open
burning will be conducted.

{111) No garbage will be burned.

(1v) Mo Zdead animals will b= disposed
of by burning.

(v) Mo raterial containing asphalt,
petroleur products, paints, rubber products,
plastic or any substancc which normally
emits cdense smoke or obro ious odors will
be burred.



1 (3) Any permit issued ray be limited by the
iwposition of conditions to:
2
(1) Prevent air pollution.
3
(11) Protect property and the health,
4 safety and comfort from the effects of
the burning.
5
(4) If i1t becomes apparent at any time to
6 the Control Officer that limitations need
to be imposed for any of the reasons stated
7 in Subsection (3) above, the Contrcl Officer,
or his duly designated agent shall notify the
8 permittee and any limitation so imposed shall
be treated as conditions under which the permit
9 1s issued.
10 (c) Fires started in violation of thais regulation
shall be extinguished by the persons responsible for the
11 same upon notice of the Control Officer or his duly
designated agent. When the Control Officer has knowledge
12 of adverse conditions for the dispersement of the by-products
of combustion, an air pollution alert may be declared voiding
3 all permits for open fires.
14 (d) It shall be (Prima facia) {sic] evidence that the
person who owns or control property on which an open fire,
15 prohibited by this regulation, occurs has caused or allowed said
open fire.
16
17 | Appellant, Town of Cathlamet, urges that it did not violate respondent's
18 | open burning rule, Section 4.01; and, in addition, advances the
19 | defense that respondent does not possess jurisdiction to function
20 } within Wahkiakum County and that therefore the Notices of Violation
21 | 1ssued by respondent are null and void. At hearing, appellant also
22\ challenged the inspector's entry into the town dump on November 14,
23 11978, without a search warrant. Ve take these up in order.
2z i TI
23 Section 4.01 of Regulation I. The two outdoor fires in this

~“% appeal, October 9 and November 14, 1878, are prohibited by respondent's
i

Section 4.01{(b}. This 15 so eirther because the fires were burned

.. _.EINAL FINDINGS OF FACT,
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without respondent's permit or because thev contained pron:ibited
materials (garbage or other material eritting dense smoXe).

The respondent has made a prima facie case by showing that these
prohibrred fires took place on property owned by the appellant.
Section 4.01{(d). There was further affirmative proof that the faires
were not put out promptly. While the appellant did not deliberately
set the fires 1in question, we have long held that one may "cause or
allow" a fire by failing to take reasonably prudent precautions to

put the fire out. Burlington Northern RR v. PSAPCA, PCHB No. 100

{1972), A-1 Auto Wrecking v. PSAPCA, PCHB No. 337 (1973) and Northwest

Pipe and Steel v. PSAPCA, PCHE No. 468 (1974). 1In this case, appellant

has not gone forward with proof showing, specifically, that any
effort was made to extinguish the two fires involved in this appeal.
Moreover, despite the past history of fires at the same site,
aopellant has not shown that at the times of the two fires now
before us any specific plan existed for combating this chronic and
recurring type of fire. Such a plan would include, at minimum,
a) a mweans for early detection of the fire and b) a source of water
or other fire fighting medium, 1in adequate supply, on or near the site.
Appellant next urges that any omission in this matter 1s solely
that of Stanley Sanitary Services with whom appellant has a contract
callirg for supervision of the dump where tlese fires occurred. We

drsairee, The relation between appellant and Stanley 1s that of

prirzipal and agent ard, as such, vicariotvs liabality can be rmposed
upcn appellant for the omissions of Stanley. Gelb v. PSADCH,
PCES Mo, 994 (1976). Stanley fairled to take reasonably orident

PINAG FINDINGS OF FACT,
COMNCLUSIONS OF LAW AND ORDER 8
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precautions to put out the two fires in question.

) Appellant finally urges that it cannot be liable 1n that it did

3 | not "knowangly" cause air pollution as that term 1is used in

4 | RCW 70,94.040 of the State Clean Alr Act. We disagree. First,

the quantity of smoke coupled with actual notice from respondent
establishes that appellant did knowingly cause air pollution via
failing to take reasonably prudent precautions to put out the two fires

in gquestion which it knew of, notwithstanding that the fires were not

L o 3 o O,

knowingly ignited by appellant. Second, 1t is not necessary to prove

1o | that an illegal fire was knowlngly caused in order to invoke a cavil

11 | penalty. Scienter was omitted from the amendment to the State Clean Air
19 | Act, chapter 70.94 RCW, which created civil liabilities for violations,

12 | indicating the Legislature intended to omit such a requirement for

14 | cavil vioclations. RCW 70.94.431. Kaiser Aluminum v. PSAPCA, PCHB No.

15 | 1017 (1976).

16 We conclude that appellant violated respondent's Section 4.01 of

17 | Regulation I on both October 9 and November 14, 1978.

i8 II1I

19 Geographical Jurisdiction and Search Warrant. Appellant points

20 | out that the Board of Wahkiakum County Commissioners' Minutes do

21 | not reflect the public hearing required by RCW 70.94.055 and

99 | RCW 42.32.010, both as existing in 1968, for activation of respondent
7~ | air authority. From this, appellant contends that there was no such

2t | public hearing or that it was not lawful. We conclude to the contrary.
v5 | The reason that appellant chooses 1968 to conduct :ts search of the

Commissioners' Minutes is because of the written resolution of that

27 | FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 9
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date expressly declaring that a public reeting was held and resolving
that the respondent air authority ke activiated within l.akhkiakum
County arnd all of zts cities and townrs (Exhibit R-1). This wratten
resolution 1tself, signed by the Cormissioners and filed in the Office
of the Secretary of State, is a sufficient written record to prove
compliance with the public meeting and minute-keeping redquirerents

of chapters 70.94 and 42.32 RCW.

Respondent's inspector observed the prohibited faire from a public
roadway on November 14, 1978, which observation reguired no search warrant.
This observation, and other evidence in the case, 1s sufficient to
sustain that violation independently and without resort to the inspector's
entry into the town dump. lotwithstanding this, the inspector's entry intc
the townr dump occurred while 1t was apparently open to the public and no
secarch warrant was reguired.

v

Any Finding of Fact which should be deemed a Conclusion of Law
15 hereby adopted as such.

From these Conclusions, the Board enters this

ORDER
Two $250 civil penalties are each affirrea.

T4
DATED thas ‘ day of June, 1979.

P@LD”TIO\ e iTROL LEARINGS BOARD

1VE' 4 Chalrman |

?
|
!
N
l CRRIS SMITH, Merber
. TINAL FINDINGS OF FACT,

| CONCLUSIONS OF Lit,

| 73D ORDER
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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

IN THE MATTER OF
ZASER AND LONGSTON, INC.
(JOHN AND JOANNE HUMBERT),

Appellants,
PCHB Nc. 78-250

= TR B 7L D -

V.
FINAL FINDINGS OF FACT,

7 | STATE OF WASHINGTON, CONCLUSIONS OF LAW

Nt Nt N N St N Nt N et ot Nt Nt “ue?

DEPARTMENT OF ECOLOGY, AND ORDER
8
Respondent.
9
10 THIS MATTER being an appeal from the cancellation of a portion of

11 |Ground Water Permit No. G3-21892P (QB-174A); having come on regularly

12 |for formal hearing before the Pollution Control Hearings Board on the 13th
13 |day of March, 1979, at Seattle, Washington; and appellant, Zaser and

14 [Longston, Inc., appearing through its attorney, Larry Tracy, and respondent
15 |pepartment of Ecology, appearing through its attornmey, Robert E. Mack,

16 [Assistant Attorney General, and Board members present at the hearing

i7 |being Dave J Mooney, Chairman, Chris Smith and David Akana, and the

18 |Board having considered the sworn testimony, exhibits, records and files

DA/LB
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herein and arguments of ccunsel and having entered on the 6th day of

}-4

April, 1979, 1ts Proposed Findings of Fact, Conclusions of Law and
Order, ond the Board having served said proposed Findings, Conzlusions
of Law and Order upon all parties herein by certified mail, recurn receiry
requested and twenty days having elapsed from said service, and

The Board having received exceptions and replies thereto and having
considered the exceptions and replies, the Board concludes that the
exceptions should be denied. With regard to the issue raised by

appellant as to the requirement of a second show cause letter, it is

noted that the Board reviews the respondent's decision de novo. Even

1f appellant is correct as to the necessity of a second show cause
letter for the unamended permit, the substantive result would be
the same.

The Board being fully advised in the premises, now therefore,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that said proposed
Findings of Fact, Conclusions of Law and Order dated the 6th day of
April, 1979, and incorporated by reference herein and attached hereto
as Exhibit A, are adopted and hereby entered as the Board's Final
rindings of Fact, Conclusions of Law and Order herein

DONE at Lacey, Washington this ;J77%3: day of May, 1979

POLLUTION C NTROT HEARINGS BOARD

L? I'.L‘, [~
DAVID ARANA, Member

i y
FIt ' IINDINGS OF FACT, (iT:zZ&+q

CONTLUSIONS OF Law CHRIS SMITH, Member
AND ORDER
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CERTIFICATION OF MATLING

I, LaRene Barlin, certify that I mailed, postage prepald, coples
—d

of the foregoing document on the e day of

Ay , 1979, to each of the following-named parties
\
at the last known post office addresses, with the proper postage affixed
to the respective envelopes:

Mr, Larry Tracy
Attorney at Law
P, 0. Drawer 610
Moses Lake, Washington 98837

Mr. Robert E. Mack
Assistant Attorney General
Department of Ecology

St. Martin's College
Olympia, Washington 98504

Lloyd Taylor

Dept. of Ecology

St. Martin's College
Olympia, Washington 98504

Mr. Greg D. Zaser

Zaser and Longston, Inc.
2939-4th Avenue South
Seattle, Washington 98134

John and Joanﬁe Humbert
2939-4th Avenue South
Seattle, Washington 98134

R |
- R — Ve
x
\--__-//‘f et [ i \‘_A("C/[ ' .

LARENE BARLIN
POLLUTION CONTROL HEARINGS BOARD
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BEFORE TEE
POLLUTION CONTROL EEARINGS BOARD
STATE OF WASHINGTOR

IN TEE IMATTER OF

ZASER AND LONGSTON, INC.

(JOKEN AND JOANNE HUMBERT),
Appellants, PCHB Lio. 78-250

FINDINGS OF FACT,

CONCLUSIONS OF LAW
AND ORDER

V.

STATE OF WASHINGTON,
DCPARTMENT OF ECOLOGY,

Respondent.

P i il

This matter, the appeal from the cancellation of a portion of
Ground Water Permit No. G3-21892P (QB-174A), came before the Pollutlon
Cortrol Eearings Board, Dave J. Mooney, Chairman, Chras Smith
and David Akana (presiding) at a formal hearing 1n Seattle,
vashington on llarch 13, 1979.

Appellant was represented by 1ts attorney, Larry Tracy; respondent
vas represented by Rober:t L. Mack, Assistant Attorney General.

:aving heard the testimony, having eiamined the exbibiis, and

(1

ha '-rg considered the contentions of tic perties, the Pollicvtion

C- /LB EXHIBIT A

—E—E



1 Control Hearings Board rakes these

FINDINGS OF FACT

I

[ I - B -]

Appellant Zaser and Longston, Inc. (hereinafter "appellant")

5 1s the agent of John and Joanne Humbert, who are the holders of

6 Ground Water Perrit No. G3-21892P (0B-1742A). The permit authorizes
7 the withdrawal of artificially stored ground water in the Quincy

8 Ground Water Subarea from two wells located within the E 1/2 of

9 Section 1, T. 18 N., R. 26 E 1n Grant County, Washington and

10 application of water upon portions of the N 1/2 of the same Section 1.
11 11

12 The permit, issued in March of 1975, included a development

'3 schedule which indicated that the complete application of water

14 | was to be made by March 11, 1978. Addationally, the permit

15 contained the following provisions:

16 . - s
"10. This permit 1s subject to termination
17 or modification, through issuance of supplemental
orders of the Departrent of Ecology, for good cause,
18 including but not limited to:
a. Violation of a permit condition;
19 b. Obtaining a permit by misrepresentation
or failure to fully disclose all
20 relevant facts; and
c. The receipt of new facts or inforration
21 that dictate that termination or
modification of this perrit 1s necessary
29 to corply with the objectives of chapter
173-134 WAC.
23
1l. The perrittee shall apply the water to beneficial
24 use hereunder withiln three years Zrom the date of ithis
permit or the same shall automatically termrinate ard
25 be of no further force and efiect.

26 FINDINGS OF FACT,
CONCLUSIONS OF LAW
27 AiiD ORDER 2
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A,

1 ] The Humbert s acceoted the perrmit as conditioned.

ITT

[ ]

3 Drilling oI two wells authoriz=Z in the perriz Ior Sectaion 1

4 | was commenced prior to issuance ¢ the permit in Iarch of 1975. One

5 | well, located in the NE 1/4 and completed in 1975, produced about

6 | 2000 gallons per ninute {gpm) of water which arount is 400 gpr less

7 | than the permit allowed. A second well, located in the SE 1/4 and

8 | completed in 1976, did not produce sufficient water for irrigation.

9 v

10 In 1975 appellant installed a circular irrigation system on each

11 | of three guarter sections in Section 1: NW 1/4, NE 1/4 and SE 1/4.
12 | The NW 1/4 section was rough-levelled during the same year and a pipelin
13 | was installed from the well in the NE 1/4 section to the pivot of

14 | the irrigation circle in the NW 1/4 section.

15 A

16 In the spring of 1976 appellant's lessees comrenced soil

17 | preparation on the N 1/2 of Section 1 and chisel-plowed, 1.e., rough-

18 | levelled the land but leaving some ratural vegetation, the NW 1/4

19 section. At this time, both circles on the N 1/2 of Section 1 were

20 | operable and water vas applied to the KW 1/4 but not upon or for any

21 | crops. Because the well in the XE 1/4 section could not supply the

22 | water required to grow appellant's choice of croc, that 1s, potatoes,

]
T

over the entira v 1/2 of Sectior 1, appellant did ot farm the KU 1.

2t | and instead Jiverted water to 1ts ST 1/4 holdings, vhich 1s smalle-
-0 | in acreage tnan the NW 1/4. Crops vere raised c¢- the KE 1/4 and

26 | SE 1/4 section 1in 1976. The i 1/4 section was nct further develop:id

27 | PINDINGS OT FTACT,
CONCLUSIONS OF LAW AND ORDER 3
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at that taime.
VI

In 1977, appellant drilled a well in the SV corner of the SE 1/4
section. Water sufficient for i1rrigation could not be found. Appellant
thereafter drilled for water in the NW 1/4, taking up 1its efforts where
1t had left off in 1974 and 1976. Water sufficient for irrigation was
discovered after July of 1978 and the well tested in September of 1978.

VII

On March 13, 1978, respondent i1ssued a letter notifying the
permittees that their permit would be cancelled unless, within sixty
days, good cause was shown why the permit should not be cancelled.
Appellant responded on May 12 indicating that a circle was installed
on each 1/4 section of the N 1/2 but there was not enough water
for both circles. Appellant requested an extension of time “to get
a well driller to deepen the well to obtain enough water to irrigate
the circle on the NW 1/4." By letter dated June 2, 1978, the
Department's division supervisor, after finding that work had been
prosecuted diligently, authorized permittees an extension to
October 1, 1978 "to complete your project and put the wvater to
full beneficial use." Appellant did not do further work on the
NW 1/4 portion of Section 1 pursuant to the permit until after

recelpt of the letter.

VIIT
In the latter part of Julyv, appellant found a well driller
who drilled a well in the NW 1/4 section. Water vas found and in
September the well was tested at 2400 gpm. The evidence does not

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 4
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showr that appellant % as nossessed of a permit for a well 1» the
N7 1/4 section. On September 27 appellant mailed an applicaiicn
for a change of water rigat of permit QB 174A to respondent 3howing the
additional well an the ¥W 1/4 section.
IX
On September 28 appellant's request for an extension of the
October 1 deadline was denied by letter. Therein, respondent
first wrote the words "growing crops" in connection with beneficial
use. Thereafter, appellant tried to get water fror the NE 1/4 well
to the NW 1/4 section 1irrigation circle. Parts were rissing from
the circle and the wiring was not servicable. Although the eguipment
vas substantially repaired, the ground was "still 1n sagebrush"
when the Department inspected the site on October 2, and no crop
vas visibly planted or growving.
X
On October 10 appellant's application for change i1n water
right was returned. On that same day, an order was 1ssued cancelling
that portion of permit QB 174A relating to the WKW 1/4 of
Section 1. HNo letter to show cause why the permit should not be
cancelled vvas sent to appellant after June 2 and before October 10, 197¢
The order of cancellation was appealed to this Board. In 1ts appeal,
appellant requested more time so that respondent could process 1ts
apnlication for charce of water right to add a new well =n ths NW 1/4
sact1iom in permit QB 1715,
XI
Resporndent 1s of the opinion that crops could have been ¢rown

"IL.DINGS OF FACT,
COICLUSIONS OF LAV ANC ORDER 5
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1| on the KW 1/4 section prior to October 1 and suggests alfalfa as such

2 | a crop. Appellant 1s of the opinion that crops such as peitatoes

3 {appellant's first crop choice) and cover crops are planted xn the

4 spring; to plant such crops 1n the fall, 1t believes, would ke &

5 | waste of about $7,200 in planting costs.

6 Appellant did not remove the natural cover on the NW 1/4 section
7 | because water was not avallable in the amount needed for its

8 | choice of crops; land so uncovered without application of water,

9 | 1s susceptable to wind erosion. °

10 XII

11 Appellant has spent substantial sums of money to develop the

12 | property in Section 1. About $82,000 was spent on the NW 1/4

'3 section, including well drilling, well testing, electraical work,

14 piping and trenching, levelling, repairs, and an irrigation circle.
15 0f this arount, appellant spent $20,000 during the period of

16 June 2 to October 1 for a well driller (57,400) well test ($2,400),
17 and repairs.

18 XIIT

19 Any Conclusion of Law which should be deemed a Finding of Fact

20 | 1s hereby adopted as such.

21 From these Findings, the Pollution Control Hearings Board

22 comes to these

23 CONCLUSIONS OF LAU

24 I

25 Zppellant contends that the order of cancellation 1s void because

£6 respondent failed to give it a second opportunity to show cause why the

27 | FINDINGS OF FACT,
CONCLUSIONS OF LAV AND ORDER 6
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| mnermit should not be cancelled. See RCW 90.03.320% and WAC 173-136-060

l

l. RCW 90.03.320 APPROPRIATINI PROCEDURE--CONSTRUCTION
WORK. Actual construction ticrk shall ke cormma2nced on
any project for which permit has been grartec irithan
such reasonable time as shall be prescrabed by the
supervisor of water resources, and shall thereafter
be prosecuted with diligence and completed within
the time prescribed by the supervisor. The super-
visor, in fixing the time for the commencement of
the work, or for the corpletion thereof and the
application of the water to the beneficial use
prescribed in the permit, shall take into consideration
the cost and magnitude of the project and the
engineering and physical features to be encountered,
and shall allow such time as shall be reasonable
and just under the conditions then existing, having
due recard for the public welfare and public 1in-
terests affected: and, for good cause shown, he
shall extend the time or times fixed as aforesaid,
and shall grant such further period or periods as
ray be reasonably necessary, having Que regard to
the good faith of the applicant and the public
interests affected. If the terms of the permit or
extension therecf, are not complied with the
supervisor shall give notice by registered mail
that such permit will be canceled unless the
holders therecf shall show cause within sixty
days why the same should not be so canceled.

If cause be not shown, said perrmit shall be
canceled.

2. WAC 173-136-060 PERMITS--PRIORITIES AND CONDITIONS
OF RIGLT OF WITHDRAWAL. Every permit issued pursuant to
this chapter shall be:

(1) Conditicned to insure the protection of public
interest and values arnd of the rights of withdrawal and
use established in public waters artificially stored ground
waters both pbrior and subsequent to the 1issuance of such a
perrmit.

(2) Conditioned to comply viith the provisions of the
chapter of tbhe Washington ARdrinistrative Code contalning
the water rzragerent and regulation regulatiors for the
speclfic c¢round-water area, sibarea, or zone to taich the
applicat:on relates.

(3) Conditioned to provids for inspecticn, roanitoring,
entry, a~d reporting of data Ly or to the deparirent and the
holder oI an accepted declarvation as reguirec »H: the department.

{(4) Conditioned to pro-:Z2 that a perm:it shall be subject

FIKDINGS OF FACT,
CONCLUSIONS Or LAV AND ORDER 7
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1 The evidence discloses that appellant received a "show cause"

letter dated March 13, 1978, a letter of extension deted June 2, 1978

ta

and an order of cancellation dated October 10, 1$78. From this
1t 135 evident that respondent cormplied with the statutory, regulatory
and permit provisions prior to cancelling the instant permait. There

was no "order" which modified the terms of the permit. Thus, the

-1 S o W

show cause letter dated March 13 constituted compliance with the

nettod chosen by respondent to cancel the permit. The letter from

w oo

respondent dated June 2, 1978 purporting to extend the permit was
10 | not an appealable order or an order which formally modified the

11 | permit. See Deking v. DOE, PCHEB No. 874. Thus, there was no

12 | necessity for a second show cause letter to be sent. Even if the

'3 | letter of extension could be deemed to be an order which nodified the

14 | permit, there 1s nothing to show that appellant was prejudicially misled
15 { by the procedures used.

16 IY

17 Appellant has not shown good cause why the permit should not

18 | be cancelled. Development in the NVi 1/4 of Section 1 has remained

19

20 Ccont.

21 toc termination or modification for failure to comply with any
agreement, approved by the department, between the permittee

22 and the holder of a declaration accepted by the department of
ecology pursuant to RCW 90.44.130.

-4 (5) 3Subject to termination or modificatior, through

. issuance of supplemental oxders of the departmant, for

- good cause, including but not limited to:

. (a) Violation of a permit condition;

=3 (b) Obtaining a permit by misrepresentztion oOr
failure to fully disclose all relevant facts;

-y {c} The receipt of new facts or inforration dictate
the sama.

FINDINGS OF FACT,
©1 < SONCLUSIONS OF LAV AND ORDER



-1 [=p] o W~ <1

o owm

18

S F Nao

essentlially static sincz 1975 and 1976 wvhen the pipeline and
circle =zre installed and tne ¢ground was cnisel plowed. Apnz=llart
was aware that water was noc avallable i1n thsz cuantity desirea for the
N 1/2 section an the spring of 1976. Rather than use the water for
lower-duty crops 1in the N 1/2, appellant diverted water from the NW 1/4
to the SE 1/4 of Section 1. This was a conscious choice by appellant.
It does not show good cause why permit QB 174A should not be cancelled
as to the NW 1/4 section.

Appellant's drilling for water in the NW 1/4 was done without
a permit and can forr no basis to show good cause why permit QB 1744,
which does not provide for a well in the NU 1/4, should not be
cancelled. Nor does such drilling justify reversing the Department
so that appellant's application for change in water right mright be
processed. In surmrary, the entire events and circumstances do not
justify reversing the Departrent con the basis of good cause shown.

I1T

The permit cdeveloprent schedule requires that "complete applicatio
of water" 1s to be rade by March 11, 1978. Provisicon 11 requires that
the vermittee "shall apply the water to beneficial use" presurably
by the completion date of the development schedule or any extensions
granted thereto for good cause shown. Under the frarework developed
by respondent for manacement of artificiaily stored ground watzr in tha
area, a permittee must actually apply watec to the intended benefacial
sz n¢ retain a permit. In other words, 2 permittee must actually
appropriate water. Tre evidence shows that appellant d:id rot actually

r water to 1lrrigation within the tirc sct forth in the permit

ol
'y
Hal

ot

i
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1 | or letter. Moreover, appellant's evidence shows that water could

have been applied on the N/ 1/4 section in 1976. Through its own

3 | choice, the NW 1/4 was not irrigated although 1t might have been

4 | for a crop whaich required less water. If appellant was not aware of
5 | the requirements in the permit, it should have been.

6 Iv

7 The Department of Ecology order Fancalling permit QB 174A should

B | bpe affirmed.
9 v

10 Any Finding of Fact which should be deermed a Conclusion of Law

11 | is hereby adopted as such.

12 From these Conclusions the Board enters this
-3 ORDER
14 Department of Ecology Order of Cancellation of Ground Water

13 | Permit No. G3-21892 (OB 174A) is affirmed.

16 DATED thais _4£Zf? day of ::::Ezéglg_ , 1979.

17 POLLUTION CONTROL EEARINGS BOARD
18

19 AV~ . HCONE? !

20

21 CHRIS SMITIi, Member

- ‘D«uwé? %&,

23 DAVID AXANA, Member

24

25

26 FINDINGS OF FACT,
CONCLUSIONS OF LAW
27 | Anp ORDER 10
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1 BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
2 STATE OF WASHINGTON
3 | IN THE MATTER OF )
ENVIROTECH CORPORATION, )
4 )
Appellant, ) PCHB Nos. 78-255 and 79-60
5 )
v. ) FINAL FINDINGS OF FACT,
6 ) CONCLUSIONS OF LAW
SOUTHWEST AIR POLLUTION ) AND QORDER

7 | CONTROL AUTHORITY, )

)
8 Respondent. )

)
9
10 These matters, by agreerent of the parties, came before
11 | the Pollution Control Hearings Board, Dave J. Mooney, Chairman,
12 | chris Smith and David Akana, presiding officer, at a formal hearing
13 | in Lacey, Washaington on Apral 20, 1979,
14 Appellant appeared by C. Brent Patten, its Contract Administrator;
15 | respondent appeared by 1ts attorney, James D. Ladley.
16 Respondent moved to dismiss five of the six civil penalties in
17 | one matter, PCHLB No. 78-255, on the ground that appellant failed to timely
18 | file 1ts appeal as to each of the penalties. The record showed that the

NC/LB
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civil penalties dated August 18, 1978, October 6, 1978 (2), Octoksx 12, L97
and October 19, 1978 were appealed to this Board rore than 30 days

after appellant's receipt thereof. Consequently, respondent's motion

as to such civil penalties was granted for lack of jurisdiction of

this Board to consider those appeals. The remaining civil penalty 1in

PCHB No. 78-255 and a civil penalty in PCHB No. 79-60, consolidated herein
by agreement, were thereafter heard.

Witnesses were sworn and testified. Exhibits were admitted. From
testimony heard and exhibits examined, the Pollution Control Hearings
Board makes these

FINDINGS OF FACT
I

Respondent, pursuant to RCW 43.21B. 260, has filed with this
Hearings Board a certified copy of 1ts Regulation I containing
respondent's regulations and amendrents thereto. Official notice
thereof 1s hereby taken.

II

Appellant, by contract, operates the Westside Sewage Treatment
Plant and the Eastside Sewage Treatment Plant in Vancouver, Washington,
for the City of Vancouver.

II1

On November 3, 1978 a trained and experienced inspector erployed by
respondent detected a strong odor in the vicinity of appellant's
Eastside Sewage Treatment Plant. He checked his scentometer
to be sure 1t was functioning and followed the odor upwind. he
determined the source to be the Eastside Sewage Treatment Center, and

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 2
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took a reading of 170 dilution thresholds, or number four on his
scentometer, between 11:11 a.m. and 11:37 a.m., approximately 1/2 male
northwest of appellant's Eastside Plant, adjacent to a motel in a
commercial area. Respondent's inspector also detected sewage visible on
the ground at the plant. The inspector left a field notice of violation
at appellant's office at Westside Sewage Treatment Plant. Subsequently,
respondent issued to appellant Notice of Violation and Civil Penalty in
the amount of $250; this notice is the subject matter of PCHB No. 78-255.
v

On March 9, 1979, while respondent's inspector was conducting a
routine check of the industrial area in Vancouver, he detected a
burned odor typical of a heat treatment and burning process of
sewage. After respondent's inspector checked his scentometer, he
took two readings between 1:15 p.m. and 1:32 p.m., which yielded a
170 dilution threshold, or number four on the scentometer. The
reading was taken approximately 200 yards northeast of the Westside
Sewage Treatment Plant, adjacent to the industrial area. Respondent's
inspector determined the source of the odor to be the Westside Sewage
Treatment Plant. The inspector gave a field notice of violat:ion
to the plant manager; a Notice of Violation and Civil Penalty of
$250 was subsequently 1ssued and 1s the subject matter of PCHB No.
79-60.

\Y

Section 5.03 of respondent's Regulation II makes 1t unlawful
any person to allow, cause, let, permit or suffer the emission of
odorous gases from any source exceeding a scentometer No. O odor

FINAL FINDINGS OF FACT,
CONCLUSIOCNS OF LAW AND ORDER 3
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1 | strength or eguivalent dilution in residential and corrercial areas, or

to

exceeding a scentometer No. 2 odor strength or eguivalenc dilution

1in all other land use areas. A& violation of the section occurs when
4 two measurements made within a period of one hour, separated by at

5 least fifteen minutes, off the property surrounding the air

6 contaminant source, show that the specified limitations have been

7 exceeded, Section 2.04 provides that any person vioclating any of the
8 provisions of respondent's Regulation II shall incur a penalty up to $250
9 per day per violation.

10 VI

11 Any Conclusion of Law hereinafter stated which is deemed to be
12 a Finding of Fact 1s here with adopted as such.

13 From these Findings, the Pollution Control Hearings Board

14 comes to these

15 CONCLUSIONS OF LAW
16 I
17 Appellant admits 1n its letter of appeal in PCEB No. 78-255

18 that odors were present at the time of the violation, but urges that

19 since odors have previously been present without receiving notices

20 of violation, considerations of eguity demand that the fines be

21 lifted completely. The Board rejects this contention. The fact

that the appellant has previously violated the standards of Section 5.03
-u of Regulation II while escaping penalty does not excuse the incident

-+ | vhich prompted tne Notice of Vioclation and Civil Penalty under appeal.
29 T

2 Appellart 1in 1ts letter of appeal i1n PCHB No. 79-60 maintains

=5 FINAL FINDINGS COF FACT,
C ONCLUSIONS OF LAW AND ORDER 4
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that 1f the odors were present, the responsibility lies with "another
party,” the City of Vancouver. The Board notes that the language of
Section 5.03 of respondent's Regulation II speaks to those vho "allow,
cause, let, permit or suffer the emission of odorous gases . . . ."
Since appellant, by contract with the City of Vancouver, operates
both the Westside and the Eastside Sewage Treatment Plants, the Board
considers that the appellant controlled the plants and so was properly
held responsible for the emissions, although it may be that another
would also have been cited or otherwise responsible to appellant for
payment of the penalty.
I1X

Appellant was 1in violation of Section 5.03 of respondent's
Regulation IT on November 3, 1978 and on March 92, 1979, and in view
of the circumstances on each day, the caivil penalties of $250 each
are reasonable.

Therefore, the Pollution Control Hearings Board issues this

ORDER

The appeals are denied; the Notices of Civil Penalty, in the

amount of $250 each, totalling $500, are sustained.

Pt Jurc
DONE at Lacey, Washington this <) ~ day of Max, 1979.

POLLUAION CONTROL HEARINGS BOARD

DAVID AKANA, Member

(D Gt

FINAL FINDINGS OF FACT, CHRIS S:1ITH, Member
CONCLUSIONS OF LAW
AND ORDER





